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Amendments  to  Departmental  Handbook 

On  April  26,  1976  the  Department  of 
Housing  and  Urban  Development  pub¬ 
lished  in  the  Federal  Register  (41  FR 
17506)  proposed  amendments  to  the  De¬ 
partmental  Handbook  1390.1,  which  was 
published  July  18,  1973  (Docket  No.  N- 
73-182,  38  FR  19182)  and  amended  No¬ 
vember  4,  1974  (39  FR  38922)  to  change 
certain  procedures  with  respect  to  pro¬ 
tection  and  enhancement  of  environ¬ 
mental  quality.  The  proposed  changes 
were  as  follows: 

1.  Environmental  Impact  Statements  have 
heretofore  been  required  for  subdivisions  of 
over  500  units.  Under  these  amendments,  a 
new  section  wiU  provide  for  prompt  action 
on  such  subdivision  applications  in  order 
to  minimize  delays,  while,  at  the  same  time, 
complying  with  NEPA.  Approval  of  a  segment 
of  a  large  scale  development  is  proposed  to 
be  authorized  under  certain  conditions 
while  an  EIS  is  under  preparation  for  the 
larger  development. 

2.  The  Environmental  Impact  Statement 
required  for  500-unit  multifamily  projects 
in  high  density  areas  has  been  subject  to  a 
waiver  on  a  case-by-case  basis  by  the  As¬ 
sistant  Secretary  for  Community  Planning 
and  Development  where  typical  densities 
in  the  immediate  environs  exceeds  50  units 
per  acre.  Under  these  amendments,  this 
exemption  is  automatic,  under  certain  con¬ 
ditions,  if  projects  have  already  been  con¬ 
structed  and  the  impact  on  the  environment 
has  therefore  occurred. 

3.  Section  311(a)  of  the  Housing  and 
Community  Development  Act  of  1974  added 
a  new  Subsection  (f)  to  Section  223  of  the 
National  Housing  Act.  This  nem  Subsection 
deaU  with  the  purchase  and  refinancing 
of  existing  multifamily  structures.  A  project 
which  has  a  mortgage  insured  under  this 
provision  will  involve  only  minor  repairs,  if 
any;  substantial  rehabilitation  is  not  al¬ 
lowed.  Under  these  amendments,  an  environ¬ 
ment  assessment  for  a  Section  223(f)  ap¬ 
plication  will  be  made  by  performing  a 
Normal  Environmental  Clearance  under  Sec¬ 
tions  A,  B,  C,  P,  and  I  of  Form  ECO  2/3.  In 
addition,  the  automatic  size  thresholds  re¬ 
quiring  a  Special  Environmental  Clearance 
or  an  Environmental  Impact  Statement  are 
not  to  be  apDlied  for  this  program.  A  Special 
Environmental  Clearance  will  not  be  pre¬ 
pared  for  applications  under  this  proeram 
since  the  Special  Environmental  Clearance 
deals  with  the  impact  of  the  project  on 
the  environment:  under  this  program,  how¬ 
ever,  the  construction  and  the  Impact  on 
the  environment  has  already  taken  place. 
HUD’s  main  area  of  environmental  concern 
under  this  proeram  would  be  to  site  suit¬ 
ability  characteristics  which  are  covered  in 
the  Normal  Environmental  Clearance.  Under 
Paraeraoh  5.5,  HUD  Handbook  *5(55.1.. oro- 
rosed  nrolects  receiving  unacceptable  ratines 
in  the  environmental  analysis  of  site  suit¬ 
ability  will  not  be  approved. 

4.  As  heretofore  constituted,  the  environ¬ 
mental  clearance  threshold  criteria  for  Prop¬ 
erty  Disposition  actions  have  been  incon¬ 
sistent  with  such  criteria  for  Houslne  Pro¬ 
duction  and  Morteaee  Credit  actions.  Under 
these  amendments,  environmental  clearance 
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threshold  criteria  for  Property  Disposition 
actions  for  Normal  Environmental  Clearance, 
Special  Environmental  Clearance  and  En¬ 
vironmental  Impact  Statements  are  being 
established  which  are  consistent  with  those 
applicable  to  Housing  Production  and  Mort¬ 
gage  Credit  actions. 

5.  The  environmental  review  requirements 
for  actions  in  the  New  Communities  pro¬ 
gram  which  have  been  in  effect  heretofore 
have  become  out  of  date,  as  the  program, 
and  the  approved  new  community  projects, 
have  developed.  The  amendments  for  the 
New  Communities  program  would  delete  ex¬ 
isting  environmental  review  requirements, 
and  Impose  new  requirements  as  follows,; 
(a)  Approvals  of  new  projects  would,  con¬ 
sistent  with  prior  provisions,  require  an  En¬ 
vironmental  Impact  Statement,  (b)  Amend¬ 
ments  to  existing  Development  Plans  which 
require  the  approval  of  the  Secretary  would 
require  at  least  a  Normal  Environmental 
Clearance.  Where  such  amendments  include 
changes  in  project  land  use  or  total  popula¬ 
tion,  but  the  changes  were  less  than  30  per¬ 
cent,  then  at  least  a  Special  Environmental 
Clearance  would  be  required. 

Where  changes  in  project  land  use  or  total 
population  are  of  a  magnitude  of  30  percent 
or  more,  an  Environmental  Impact  State¬ 
ment  would  be  the  minimum  requirement. 
Change  in  project  land  use  is  defined  as  a 
change  in  amount,  absorption,  intensity,  or 
location  of  a  category  of  land  use.  Concern¬ 
ing  the  environmental  Clearances  at  the  Nor¬ 
mal  or  Special  level,  if  the  conclusion  of  such 
a  clearance  were  that  a  higher  level  of  clear¬ 
ance  was  not  required,  that  is,  a  Finding  of 
Inapplicability  of  Section  102(2)  (C)  of 
NEPA,  such  finding  would  require  the  con¬ 
currence  of  the  Assistant  Secretary  for  Com¬ 
munity  Planning  and  Development;  (c) 
Where  the  approval  of  the  New  Community 
Development  Corporation  Board  of  Directors 
is  required  for  financial  transactions  in  con¬ 
nection  with  an  approved  project,  the  Board 
approval  would  be  preceded  by  at  least  a 
Normal  Environmental  Clearance.  If  Board 
approval  of  the  financial  transaction  were 
predicated  on  a  future  change  in  project 
land  use  or  total  population  which  would 
require  the  approval  of  the  Secretary,  then 
that  approval  by  the  Board  would  require 
at  least  a  Special  Environmental  Clearance. 
As  would  be  the  case  regarding  less  than 
Environmental  Impact  Statement  review  of 
Develooment  Plan  changes,  the  Finding  of 
I^aoplicability  would  require  a  concurrence 
as  in  (b)  above. 

Interested  persons  were  given  until 
May  27,  1976  to  submit  written  com¬ 
ments  and  all  comments  received  were 
given  careful  consideration.  The  com¬ 
ments  were  to  the  folowing  effect,  with 
HTTD  responses  stated  immediately  after 
each  comment: 

1.  The  proposed  special  procedures  for 
first  segment  of  large  scale  subdivisions 
requiring  an  Environmental  Impact 
Statement,  added  as  paragraph  5  a. (10), 
would  limit  and  compel  future  HTTD  de¬ 
cisions  and  is  contrary  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

These  special  procedures  are  optional 
and  not  required.  HUD  has  carefully  pro¬ 
vided  criteria  requiring  each  such  seg¬ 
ment  to  be  both  financially  and  func¬ 
tionally  separate  and  complete,  inde¬ 
pendent  of  any  additionally  proposed 
develooment.  in  order  to  avoid  any  such 
limitation  and  to  comDly  with  NEPA.  In 
addition.  HUD  has  provided  for  a  Special 
Environmental  Clearance  in  order  to  as¬ 
sure  that  the  segment  itself  has  no  sig¬ 


nificant  impact  upon  the  environment. 

2.  Paragraph  5.2.  (10)  limits  the  “early 
start”  provisions  to  large  scale  subdi¬ 
visions,  which  would  include  only  proj¬ 
ects  involving  insurance  of  individual 
home  mortgages  and  sale  of  lots  in  resi¬ 
dential  subdivisions,  but  would  exclude 
all  multi-family  housing  projects;  it 
should  also  include  such  multi-family 
projects. 

The  reason  HUD  has  limited  these  spe¬ 
cial  procedures  to  subdivisions  is  that  in 
the  case  of  subdivisions  the  total  ^de- 
velopment  is  usually,  in  the  normal 
course  of  events,  presented  to  HUD  in  a 
segmented  manner  and  separate  filings 
and  approvals  are  made  in  segments  of 
the  total  development.  Later  develop¬ 
ments  or  segments  of  a  given  subdivision 
may  or  may  not  be  submitted  to  HUD, 
depending  upon  whether  the  developer 
elects  to  seek  HUD  financing  or  conven¬ 
tional  financing.  Multi-family  develop¬ 
ments,  on  the  other  hand,  are  normally 
submitted  to  HUD  and  approved  as  a 
single  project,  even  though  staged  or 
segmented  development  occurs.  HUD  in¬ 
tends  to  study  the  feasibility  of  extend¬ 
ing  the  “early  start”  concept  to  multi¬ 
family  projects,  during  the  12  month 
trial  period  specified  in  these  amend¬ 
ments. 

3.  The  “early  start”  provisions  of  par¬ 
agraph  5.2. (10)  specifies  a  level  of  “less 
than  200  units.”  The  level  of  units  should 
not  be  fixed  in  the  handbook,  but 
should  be  left  for  determination  on  a 
case-by-case  basis. 

This  amendment  is  an  experimental 
program  and  while  determining  the  level 
of  units  on  a  case-by-case  basis  might 
be  otherwise  desirable,  HUD  has  deter¬ 
mined  there  should  be  strict  limits  and 
conditions  for  this  option  during  the  trial 
period,  in  the  interests  of  control  and 
uniformity. 

4.  HUD  Handbook  1390.1  should  not 
establish  a  threshold  requiring  an  En¬ 
vironmental  Impact  Statement  (EIS)  for 
subdivisions  of  500  units  or  more.  In¬ 
stead.  the  determination  of  whether  or 
not  an  EIS  is  required  should  be  made 
on  a  case-by-case  basis. 

The  three  level  environmental  review 
and  clearance  process  outlined  in  HUD 
Handbook  1390.1  does  have  the  effect  of 
determining,  on  a  case-by-case  basis, 
whether  or  not  an  EIS  is  required.  The 
fact  that  thresholds  are  specified  does 
not  mean  an  EIS  would  not  be  required 
for  a  project  below  the  threshold.  How¬ 
ever,  HUD  believes  that  magnitude  can 
be  determinative  of  environmental  im¬ 
pact  and  has,  in  deference  to  the  spirit 
of  NEPA,  determined  that  projects  meet¬ 
ing  the  stated  thresholds  should  be  the 
subject  of  an  EIS.  HUD  is  currently  re¬ 
examining  the  stated  thresholds  and  is 
studying  the  feasibility  of  variable  or 
sliding-scale  thresholds,  based  upon  den¬ 
sity,  pace  of  development  and  other 
factors.  However,  pending  completing  of 
such  studies.  HTJD  believes  that  presently 
fi^ed  thresholds  should  remain  applica¬ 
ble. 

5.  There  should  be  no  reauirement  for 
environmental  review  in  the  case  of 
Property  Dispositions,  since  the  mere 
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transfer  of  property  has  no  effect  upon 
the  environment. 

HUD  has  determined  that  the  Depart¬ 
ment  is  obligated  under  existing  case 
law  to  apply  NEPA  to  its  Property  Dis¬ 
position  activities. 

6.  Instead  of  conducting  its  own  en¬ 
vironmental  reviews,  HUD  should  accept 
environmental  reviews  carried  out  under 
local  and  state  laws. 

The  environmental  responsibilities  un¬ 
der  NEPA  are  imposed  upon  the  “respon¬ 
sible  Federal  official.”  Absent  specific 
authority  in  the  law,  HUD  is  obligated 
to  carry  out  its  own  environmental  re¬ 
views. 

7.  Several  commenters  suggested  sub¬ 
stitute  language  for  the  purpose  of  clari¬ 
fying  portions  of  the  amendments  and 
the  clarifying  changes  which  have  been 
incorporated  in  the  final  notice  are  based 
upon  suggestions  received  from  the  pub¬ 
lic.  These  are:  (1)  Clarification  of  the 
language  at  paragraph  5.a.(10)  (ii)  mak¬ 
ing  it  clear  that  the  Special  Environmen¬ 
tal  Clearance  will  include  the  analysis 
of  the  condition  and  use  of  the  surround¬ 
ing  land  if  the  remainder  of  the  large 
scale  subdivision  were  not  to  be  devel¬ 
oped;  and  (ii)  provision  at  paragraph 
5.a.(10)  (iii)  that  the  letter  from  HUD 
will  pertain  to  the  same  project  that  is 
the  subject  of  the  EIS. 

The  Department  anticipates  process¬ 
ing  a  significant  number  of  mortgage  in¬ 
surance  applications  during  the  next  30 
days,  the  efficiency  of  which  processing 
would  be  substantially  improved  by  pro¬ 
ceeding  under  the  changes  made  by  these 
amendments.  Accordingly,  the  Secretary 
has  determined  that  the  public  interest 
would  best  be  served  by  making  these 
amendments  effective  immediately  and, 
good  cause  appearing  therefore,  deferral 
of  the  effective  date  under  5  U.S.C.  553 
(d)  is  waived  and  they  shall  become  ef¬ 
fective  upon  publication. 

A  Finding  of  Inapplicability  of  Section 
102(2)  (C)  of  the  National  Environmen¬ 
tal  Policy  Act  of  1969  has  been  made 
respecting  these  amendments  in  accord¬ 
ance  with  Department  procedures  set 
forth  in  HUD  Handbook  1390.1.  A  copy  of 
the  finding  is  available  for  inspection  in 
the  Office  of  the  Rules  Docket  Clerk,  Of¬ 
fice  of  the  Secretary,  Room  10141,  De¬ 
partment  of  Housing  and  Urban  Devel¬ 
opment,  451  7th  Street,  S.W.,  Washing¬ 
ton,  D.C. 

Accordingly,  HUD  Handbook  1390.1  is 
hereby  amended  as  follows: 

1.  Paragraph  5.a.(10)  is  added  to 
read: 

(10)  Special  Procedures  for  First  Seg¬ 
ment  of  Large  Scale  Subdivisions  Re¬ 
quiring  An  Environmental  Impact 
Statement: 

(a)  Where  Appendix  A-2  requires  an 
Environmental  Impact  Statement  on  a 
large  scale  subdivision,  processing  of  the 
first  segment  of  the  large  scale  subdivi¬ 
sion  may  begin  and  be  completed  prior  to 
the  completion  of  the  Environmental 
Impact  Statement  processing  if  the  first 
segment  would  form  a  subdivision  which 
would  be  financially  and  functionally 
separate  and  complete,  without  regard  to 


whether  the  total  large  scale  subdivision 
is  developed,  and  the  following  criteria 
are  also  satisfied  for  such  first  segment: 

(i)  It  is  not  located  such  that  it  would 
have  an  environmental  impact  on  an 
area  designated  under  Federal,  State  or 
local  law  as  park,  outdoor  recreation, 
wildlife,  historic,  archeological,  scenic, 
or  aesthetic  preservation  or  conservation 
district  or  area; 

(ii)  It  is  not  located  in  a  pristine  natu¬ 
ral  area; 

(ill)  It  has  received  a  Special  Envi¬ 
ronmental  Clearance  as  further  set  forth 
in  subparagraph  (b)  below,  and  it  has 
been  found  to  have  no  significant  en¬ 
vironmental  impacts; 

(iv)  It  is  less  than  200  units; 

(v)  It  is  in  an  existing  urbanized  area 
with  a  population  density  of  1,000  or 
more  persons  per  square  mile  or  within 
2  miles  of  such  areas; 

(vl)  It  can  currently  be  served  with 
existing  roads,  sewer  and  water,  and 
other  utilities  located  off -site; 

(b)  Documentation  must  be  provided 
which  clearly  demonstrates  the  first  seg¬ 
ment  of  a  large  scale  subdivision  pro¬ 
posed  for  approval  to  be  in  compliance 
with  the  criteria  of  paragraph  (a)  above. 
The  documentation  is  subject  to  the  fol¬ 
lowing  further  conditions: 

(i)  A  Special  Environmental  Clearance 
(ECO  2/3)  shall  be  completed  and  con¬ 
curred  in  by  the  Area/Insuring  Office 
Environmental  Clearance  Officer  (ECO) 
on  the  pronosed  segment,  thus  making 
the  determination  that  the  project  has 
no  significant  impact  on  the  natural  or 
man-made  environment  in  terms  of 
NEPA,  Council  on  Environmental  Qual¬ 
ity  guidelines,  and  HUD  environmental 
policies; 

(ii)  The  Special  Environmental  Clear¬ 
ance  shall  include  information  on  the 
entire  development  plan  and  its  con¬ 
sistency  with  areawide  planning.  In  ad¬ 
dition,  it  shall  include  an  analysis  of  the 
condition  and  use  of  the  surrounding 
land  if  the  remainder  of  the  large  scale 
subdivision  were  not  to  be  developed; 

(iii)  A  letter  from  HUD  will  inform 
the  developer  that  there  will  be  no  fur¬ 
ther  apnlication  approvals  for  applica¬ 
tions  which  pertain  to  the  same  project 
that  is  the  subject  of  the  EIS,  until  that 
EIS  has  been  satisfactorily  completed, 
and  any  actions  taken  by  the  developer 
as  to  that  project  that  would  foreclose 
future  options  to  be  explored  in  that 


EIS  may  jeopardize  approval  of  the 
larger  project; 

(iv)  The  segment  must  not  have  re¬ 
ceived  any  substantive,  unresolved  ad¬ 
verse  comment  on  environmental 
grounds  by  any  State,  regional  or  any 
local  agencies  commenting  on  the  pro¬ 
posal; 

(v)  A  statement  requesting  early  start 
permission  and  setting  forth  conditions 
requiring  the  early  start  will  be  prepared 
bV  the  subdivision  appraiser  and  con¬ 
curred  in  by  the  Area/Insuring  Office 
ECO  and  Director; 

(vi)  A  Notice  of  Intent  to  File  an  EIS 
with  respect  to  the  entire  large  scale 
subdivision  shall  be  published 'in  a  news¬ 
paper  of  general  circulation  in  the  area 
of  the  proposed  large  scale  subdivision. 

(c)  A  copy  of  the  early  start  request 
and  supporting  documentation  will  be 
sent  to  the  Regional  Environmental 
Clearance  Officer  (Attention:  ESO)  and 
sent  to  the  Departmental  Environmental 
Clearance  Officer,  CPD,  Central  Office. 

The  Special  procedures  contained  in 
this  paragraph  are  limited  to  a  period  of 
one  year  from  the  date  of  this  amend¬ 
ment. 

2.  The  footnote  at  the  end  of  Ap¬ 
pendix  A2,  as  amended  bv  the  November 
4,  1974  amendment  to  the  Regulations 
(39  FR  38992)  is  numbered  “1”  and  is 
further  amended  after  “•  *  *  Assistant 
Secretary,”  as  follows:  “The  automatic 
EIS  threshold  for  multifamily  housing 
projects  does  not  apply  (and  a  waiver  is 
not  required)  for  projects  already  con¬ 
structed  where  the  HUD  action  is  solely 
approval  of  subsidies  when  the  following 
conditions  are  satisfied: 

(a)  The  Housing  project  is  located 
in  a  previously  cleared  HUD  assisted  ur¬ 
ban  renewal  project  area  and  HUD  has 
approved  residential  reuse  on  the 
parcels; 

(b)  A  Special  Environmental  Clear¬ 
ance  for  the  housing  project  has  been 
completed  and  indicates  no  unresolved 
environmental  problems; 

(c)  Regarding  the  urban  renewal 
project,  the  remaining  options  subject  to 
the  Federal  review  have  no  significant 
environmental  impact; 

(d)  There  is  no  known  opposition  on 
environmental  grounds;  and 

(e)  The  project  exceeds  the  50  unit 
per  acre  density  requirement  for  a  waiver 
described  above.” 

3.  Add  to  Appendix  A-2  the  following : 


Program 


Decision  point  Requirement 


Section  223(1): 

Purchase... . Issuance  of  conditional  commit-  Normal  environmental 

ment.  clearance.1 

Refinancing . . . . . . Issuance  of  firm  commitment _  Do.1 


1  Special  clearances  or  environmental  impact  statements  will  not  be  preoared,  since  properties  with  undesirable 
environmental  features  will  not  be  accepted.  (Par.  5-6,  HUD  Handbook  4565.1.) 


4.  Change  Appendix  A-l  “Project 
Level  Actions  Subject  to  Threshold 
Criteria”  (38  FR  19188),  under  the 
column  headed  “Thresholds”  relative  to 
Property  Disposition  to  read:  200  con¬ 
tiguous  or  non-contiguous  one-to-four 
family  properties  or  vacant  lots,  200  unit 
multifamily  project  (including  scattered 


sites) ,  200  student  project — college  hous¬ 
ing,  200  unit  mobile  home  park.  200  bed 
nursing  home,  200  bed  hospital. 

Group  practice  facility  with  site  acre¬ 
age  of  50,000  sq.  ft.,  or  gross  floor  area  of 
30,000  sq.  ft. 

5.  Add  to  Appendix  A-2  the  following, 
as  indicated: 
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Action 


Decision  point 


Requirement 


Property  disposition . Approved  disposition  program  for 

500  or  more  1-  to  4-family  prop¬ 
erties,  vacant  lots,  mobile  home 
park  units,  or  500-bed  hospital 
or  500-unit  multifamily  project, 
or  any  combination  thereof. 


6.  In  Appendix  A-2,  the  two  New  Com-  following  New  Communities  items  are 
munities  items  under  each  of  the  three  added  to  Appendix  A-2,  as  indicated : 
column  headings  £re  deleted,  and  the 

New  Communities 


Environmental 
impact  statement. 


Action 


Decision  point  Requirement 


NONAFPROVED  PROJECTS 


Debt  guarantee,  or  certification  of  eligibility,  or  interest  Authorization  by  NCDC  board  Environmental 
loan.  of  offer  of  commitment,  or  certi-  impact  statement. 

fication  of  eligibility,  or  approv¬ 
al  of  interest  loan. 


APPROVED  PROJECTS 


Amendment  to  development  plan  resulting  in  a  change  Approval  by  secretary .  Do. 

in  project  land  use, 1  or  total  population,  by  30  pet  or 
more. 

Amendment  to  development  plan  which  requires  the . do .  Special  environmental 

prior  approval  of  the  secretary  and  which  concerns  a  clearance.* 

change  in  project  land  use,1  or  total  population,  by 
less  than  30  pet. 

Any  amendment  to  development  plan  (other  than . do .  Normal  environmental 

those  described  above)  which  requires  the  prior  clearance.2 

approval  of  the  secretary. 

Additional  guarantee,  or  other  financial  arrangement 
including  investment  (other  than  a  change  in  man¬ 
agement  and/or  ownership  alone): 

Predicated  on  a  future  change  in  project  land  use,1  Approval  by  New  Community  Special  environmental 
or  total  population,  which  would  require  the  Development  Corp.  clearance.2 

approval  of  the  secretary. 

Not  predicated  on  a  future  change  fn  project  land . do .  Normal  environmental 

use,1  or  total  population,  which  would  require  clearance.2 

the  approval  of  the  secretary. 


1  A  change  in  project  land  use  means  a  change  in  amount,  absorption,  intensity,  or  location  of  a  category  of  land 
use. 

2  Findings  of  inapplicability  following  these  levels  of  environmental  review  shall  not  be  effective  without  the 
concurrence  of  the  assistant  secretary  for  community  planning  and  development. 

(Section  7(d)  of  the  Department  of  HUD  have  been  carefully  evaluated  In  accord- 
Act  (42  U.S.C.  3535(d)).)  ance  with  OMB  Circular  107) 

Effective  Date:  This  amendment  shall  John  B.  Rhinelander, 

be  effective  on  June  11,  1976.  Acting  Secretary  of  Housing 

(It  Is  hereby  certified'  that  the  economic  and  and  Urban  Development. 

inflationary  Impact  of  these  amendments  |FR  Doc.76-17049  Piled  6-10-76; 8: 45  am] 


) 
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